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The  Hong  Kong  Special  Administrative  Region  People’s  Republic  of  China 

Tamar 

Hong  Kong. 


Dear  Chief  Executive, 


Re:  Proposed  establishment  of  a  Commission  of  Inquiry 

As  you  are  no  doubt  aware,  a  representative  cross-section  of  the  public  has  been 
calling  for  the  setting  up  of  a  Commission  of  Inquiry  (“Col”)  pursuant  to  the  Commission  of 
Inquiry  Ordinance  (Cap.  86)  to  look  into  various  matters  arising  from  the  Government’s  now 
withdrawn  proposal  to  pass  Fugitive  Offenders  and  Mutual  Legal  Assistance  in  Criminal 
Matters  Legislation  (Amendment)  Bill  2019  since  March  2019,  including  issues  as  to  use  of 
force  by  the  Hong  Kong  Police  in  the  ensuing  social  unrest.  As  you  would  also  have  noted, 
the  Hong  Kong  Bar  Association  (“IIKBA”)  has  been  an  active  proponent  for  the 
establishment  of  a  Col  since  June  2019  on  various  specific  issues. 

We  note  that  the  Government’s  stance,  which  you  re-iterated  as  recently  as  9  January 
2020,  has  all  along  been  that  a  Col  is  not  necessary  as  there  are  other  existing  mechanisms  to 
deal  with  the  various  issues  as  raised,  including  the  Independent  Police  Complaints  Council, 
which  has  launched  a  Study  into  the  relevant  public  order  events.  You  have  in  the  past  also 
raised  the  possibility  of  setting  up  of  a  Review  Committee  to  examine  the  underlying  social 
causes  of  the  unrest. 
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Nevertheless,  the  HKBA  remains  of  the  view  that  the  setting  up  of  a  Col  would  go  a 
long  way  in  healing  the  rifts  in  our  community  by  providing  closure  through  an  open 
investigation  into  events  which  had  affected  the  lives  of  many  of  our  citizens.  To  take  things 
forward,  a  study  group  within  the  Bar  Council  has  in  the  past  few  months  studied  the  various 
objections  to  the  setting  up  of  a  Col,  the  mechanics  of  how  a  Col  might  operate  in  the  present 
context  (if  one  is  to  be  appointed),  what  its  Terms  of  Reference  might  be  and  the  categories 
of  persons  who  may  be  appointed  to  the  Col  for  present  purposes.  The  result  of  this  study  is  a 
Paper  on  the  Establishment  of  a  Commission  of  Enquiry  which  I  enclose  for  your  reference. 
We  hope  the  paper  will  progress  public  discussion  in  this  matter.  We  also  hope  that  the 
Government  will  consider  the  contents  of  the  proposals  and  render  a  serious  response 
whether  the  Government  is  or  is  not  motivated  to  change  its  present  position. 


Yours  faithfully, 


Philip  Dykes, 

Hong  Kong  Bar  Association 
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PAPER  ON  THE  ESTABLISHMENT  OF  A 
COMMISSION  OF  INQUIRY  INTO  THE 
SOCIAL  UNREST  IN  HONG  KONG 


Executive  Summary 

1.  The  Hong  Kong  Bar  Association  (“HKBA”)  calls  for  the  setting  up 
of  a  Commission  of  Inquiry  (“Col”)  to  inquire  into  Government’s 
handling  of  the  proposal  to  pass  the  Fugitive  Offenders  and  Mutual 
Legal  Assistance  in  Criminal  Matters  Legislation  (Amendment) 
Bill  2019  since  March  2019  and  circumstances  leading  to  the 
ensuing  social  unrest  in  Hong  Kong  from  June  to  December  2019 
(“Unrest”). 

2.  The  HKBA  notes  the  demand  for  a  Col  into  events  of  the  last  6 
months  has  overwhelming  public  support.  (See  Annex  I). 

3.  This  Paper  addresses  three  issues  pertinent  to  the  establishment  of 
a  Col.  These  include:  (1)  common  grounds  for  opposing  the 
establishment  of  a  Col  and  responses  to  such  grounds,  (2)  Terms  of 
Reference  of  the  Col,  and  (3)  the  composition  of  the  Col. 

Common  Grounds  for  Opposing  the  Establishment  of  a  Col  and 

Reponses  to  Such  Grounds 

4.  The  grounds  and  the  responses  are  summarised  in  paragraphs  10  to 
34  of  the  main  paper. 

Proposed  Terms  of  Reference  of  the  Col 

5.  The  HKBA  is  of  the  view  that  the  ToR  should  give  a  wide  scope 
for  the  Col  to  conduct  an  inquiry  and  the  Col  should  be  referred 
specifically  to  a  number  of  incidents  and  topics  in  conducting  its 
inquiry.  The  HKBA  proposes  the  ToR  to  be  as  follows: 

“To  inquire  into  the  Government’s  handling  of  the  proposal 
to  pass  the  Fugitive  Offenders  and  Mutual  Legal  Assistance 
in  Criminal  Matters  Legislation  (Amendment)  Bill  2019 


since  March  2019  and  the  circumstances  leading  to  the 
ensuing  social  unrest  in  Hong  Kong  from  June  to  December 
2019  (“Unrest”),  having  regard  to  the  events  set  out  in  the 
Schedule  I  and  the  issues  set  out  in  Schedule  II,  and  to  give 
recommendations  to  diffuse  social  tension  involved  in  the 
Unrest.” 

6.  These  events  in  Schedule  I  include  those  on  12  June,  1  July,  21 
July,  11  August,  31  August,  1  October  and  throughout  November. 
These  issues  in  Schedule  II  include  the  use  of  force  by  the  Police 
and  protestors,  the  treatment  of  arrested  persons,  the  response  of 
the  Government,  the  Executive  Council  and  the  Police  to  the 
Unrest,  health  issues  arising  from  the  weapons  used  and  the 
political  neutrality  of  civil  servants.  For  a  complete  list  of  the 
events  and  issues,  please  refer  to  paragraphs  36  and  37  of  the  main 
paper. 

Proposed  Composition  of  the  Col 

7.  It  is  of  paramount  importance  that  the  public  has  the  utmost  faith 
and  confidence  in  a  Col  which  is  to  be  appointed.  In  order  to 
enhance  public  confidence  in  the  Col,  transparency  in  the  selection 
procedure  of  its  commissioners  is  of  equal  importance  as  the  actual 
choices  thereof. 

8.  The  HKBA  proposes  that  there  should  be  a  list  of  objective  criteria 
for  the  selection  of  commissioners  which  include: 

8.1.  The  character  of  the  candidate,  including  his  integrity, 
independence,  commitment  to  the  rule  of  law,  intelligence, 
capacity  for  hard  work  and  ability  to  work  with  others; 

8.2.  The  needs  of  the  Col; 

8.3.  Merit  of  the  candidate,  including  his  qualifications,  skills, 
work  and  life  experience,  contributions  to  the  community 
and  knowledge  of  the  Unrest  (such  as  the  events  and  issues 
listed  in  Schedule  I  and  Schedule  II  to  the  ToR);  and 

8.4.  Diversification  in  terms  of  gender,  age,  education,  work, 
social  stratum  and  residential  area. 


9. 


HKBA  proposes  that  the  Col  be  chaired  by  a  retired  Judge,  or 
sitting  /  retired  Non-Permanent  Judge,  of  the  Court  of  Final  Appeal 
and  include  2,  4  or  6  other  members  which  may  include  a  medical 
doctor,  a  sociologist,  an  individual  with  police  experience,  an 
individual  with  civil  activism  experience  or  lay  members.  For 
details  please  see  paragraphs  39  to  54  of  the  main  paper. 

Dated  14lh  day  of  January  2020. 

Hong  Kong  Bar  Association 


HONG  KONG  BAR  ASSOCIATION 


PAPER  ON  THE  ESTABLISHMENT  OF  A 
COMMISSION  OF  INQUIRY  INTO  THE 
SOCIAL  UNREST  IN  HONG  KONG 


I.  Introduction 

1.  The  Hong  Kong  Bar  Association  (the  “HKBA”)  tenders  the 
present  paper  with  a  view  to  progressing  the  discussion  in  the 
community  in  respect  of  the  setting  up  of  a  Commission  of  Inquiry 
(“Col”)  under  the  Commissions  of  Inquiry  Ordinance  (Cap.  86) 
(the  “COIO”),  noting  the  overwhelming  public  support  for  a  Col. 
The  paper  seeks  to  address  arguments  against  a  Col  (Part  IV),  and 
renders  proposals  on  the  practical  and  procedural  aspects  of  a  Col, 
including  its  terms  of  reference  (Part  V),  composition  and  selection 
method  (Part  VI). 


II.  Background 

2.  HKBA  has  repeatedly  called  for  the  setting  up  of  a  Col  to  inquire 
into  various  events  and  issues  which  have  arisen  in  Hong  Kong 
since  early  June  2019  in  response  to  the  Government’s  proposal  to 
pass  the  Fugitive  Offenders  and  Mutual  Legal  Assistance  in 
Criminal  Matters  Legislation  (Amendment)  Bill  2019  (the 
“Fugitives  Bill”).1  Since  June  2019,  the  vehement  public  responses 
to  the  Fugitives  Bill  have  descended  into  unprecedented  social 
unrest  on  an  extensive  scale  (the  “Unrest”). 

3.  The  HKBA  notes  that  the  establishment  of  a  Col  has 
overwhelming  public  support  from  a  wide  cross-section  of  the 


1  HKBA,  Statement  on  Police  Action  in  Relation  to  Public  Protests  (3  September  2019);  HKBA, 
Statement  of  the  Hong  Kong  Bar  Association  in  Respect  of  Mass  Defiance  of  Court  Injunctions  (2 
September  2019);  HKBA,  Press  Release  of  the  Hong  Kong  Bar  Association  on  the  Violent  Attacks 
on  Members  of  the  Public  in  Yuen  Long  on  21  July  2019  (24  July  2019);  HKBA,  Press  Release  on 
the  Events  at  Legislative  Council  on  1  July  2019  (5  July  2019);  and  HKBA,  Press  on  the  Fugitive 
Offenders  and  Mutual  Legal  Assistance  in  Criminal  Matters  Legislation  (Amendment)  Bill  2019 
(21  June  2019). 
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community,  including  a  former  Hong  Kong  Chief  Justice,  many 
former  government  officials,  present  and  former  Legislative 
Council  (“Legco”)  members,  religious  leaders,  local  and 
international  trade  bodies,  captains  of  industry,  local  and  overseas 
NGOs,  and  the  United  Nations  High  Commissioner  on  Human 
Rights.  See  Annex  I  detailing  the  public  surveys  on  this  matter 
and  a  list  of  organisations  and  individuals  who  support  a  Col. 

4.  Despite  the  clear  community  consensus,  the  Chief  Executive  (the 
“CE”)  has  so  far  rejected  the  proposal,2 3  including  most  recently  on 
7  January  2020.4  The  CE’s  reasons  for  not  setting  up  a  Col  was, 
firstly,  that  there  are  existing  statutory  mechanisms  to  address 
issues  of  Police  conduct  (or  misconduct)  -  a  key  aspect  into  which 
the  public  has  demanded  an  independent  inquiry  -  by  way  of 
complaints  to  the  Complaints  Against  Police  Office  (“CAPO”) 
with  oversight  by  the  Independent  Police  Complaints  Council  (the 
“IPCC”),  and  that  the  IPCC  has  also  launched  a  study  into  Police 
conduct  during  the  Unrest  (the  “Study”)  with  the  assistance  of  a 
panel  of  international  experts  on  police  matters  (“Expert  Panel”). 
Later,  in  the  aftermath  of  the  District  Council  election  on  24 
November  2019,  the  CE  has  further  proposed  the  setting  up  of  an 
independent  review  committee  (“Review  Committee”)  to  examine 
the  underlying  social,  economic  and  political  causes  of  the  Unrest 
and  to  recommend  relevant  Government  measures.5 

5.  It  is  quite  clear  that  none  of  these  measures  has  assuaged  public 
demand  for  a  Col.  In  that  regard,  on  20  December  2019,  the  Court 
of  First  Instance  granted  leave  to  judicially  review  the  IPCC’s 
decision  to  conduct  the  Study  on  the  ground  that  such  decision  is 
ultra  vires  the  IPCC’s  statutory  powers  (see  further  below). 6 
Further,  on  11  December  2019,  the  Expert  Panel  decided  to  step 
down  from  its  role  owing  to  what  it  (and  many  sectors,  including 
the  HKBA)  sees  as  the  inadequate  powers  of  the  IPCC  to  address 


2  Bachelet,  Hong  Kong’s  Leaders  have  only  one  Way  out  of  the  Protest  Crisis  -  a  broad,  open  and 
inclusive  Dialogue  with  the  Whole  Community  (30  November  2019). 

3  HKFP,  Hong  Kong  to  officially  withdraw  Extradition  Bill  from  Legislature,  but  still  No 
Independent  Probe  into  Crisis  (4  September  2019);  and  HKFP,  Hong  Kong  Leader  Carrie  Lam 
says  Protests  will  be  addressed  with  Local  Laws,  amid  Rumours  of  Emergency  Legislation  (27 

August  2019). 

ME  $5  :  (7  January  2020). 

5  SCMP,  Pro-Establishment  Allies  of  Hong  Kong  Leader  Carrie  Lam  lament  to  her  that  Voters 
punished  them  at  Polls  for  Government’s  Handling  of  Protests  (26  November  2019). 

'  Lui  Chi  Hang  Hendrick  v.  Independent  Police  Complaints  Council  [2019]  HKCFI  3120  at  §§1 
and  49  (K.  Yeung  J). 
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the  complex  issues  involved  in  the  Unrest.7  The  proposed  Review 
Committee  likewise  lacks  statutory  powers  and  public  support. 


III.  Basic  Principles  regarding  Commissions  of  Inquiry 

o 

6.  The  purposes  of  establishing  a  Col  are  manifold1  and  include  the 
following: 

6.1.  Seeking  to  provide  a  full  and  fair  account  of  what  truly 
happened  at  event(s)  at  specified  time  and  place; 

6.2.  Seeking  to  identify  the  causes  of  the  relevant  events; 

6.3.  Seeking  to  identify  wrongdoing  or  culpability  of  individuals 
and  organisations; 

6.4.  Setting  out  recommendations  to  the  Government  to  prevent 
recurrence  of  similar  events  in  future; 

6.5.  Restoring  public  confidence  in  the  Government,  departments 
under  the  Government  and  public  authorities;  and 

6.6.  Providing  an  opportunity  for  reconciliation  and  resolution. 

7.  A  Col  is  deemed  to  be  a  judicial  proceeding.9  The  statutory  powers 
of  a  Col  have  been  widely  publicised  in  recent  months,  including 
powers  to  summon  witnesses  and  documents.  A  list  of  the  powers 
can  be  found  in  Annex  II  hereto. 

8.  Importantly,  witnesses  to  a  Col  enjoy  absolute  immunity  from 
suit.10 

9.  Inquiries  by  Col  are  familiar  instruments  in  Hong  Kong.  Since  the 
COIO  was  enacted  in  1968,  16  Cols  have  been  established.  A  list 
of  all  the  Cols  established  in  Hong  Kong  (with  their  Terms  of 


1  The  Wall  Street  Journal,  Foreign  Panel  Steps  Down  From  Probe  of  Hong  Kong  Police  (10 
December  2019);  and  SCMP,  Overseas  Experts  advising  Police  Watchdog  on  Hong  Kong  Protests 
quit  their  Jobs  as  Disagreement  over  Powers  remains  unresolved  (1 1  December  2019). 
s  Beer,  Public  Inquiries  (2011)  (Oxford  University  Press)  at  2-3;  and  Feldman  (Ed.),  English  Public 
Law  (2009)  (Oxford  University  Press)  at  951-952. 
l)  Section  1 1  of  the  COIO. 

10  Section  12  of  the  COIO. 
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Reference)  is  provided  in  Annex  III.  Annex  IV  contains 
particulars  of  similar  independent  commissions  appointed  to 
investigate  important  social  events  overseas. 


IV.  Common  Grounds  for  opposing  the  Establishment  of  a  Col  and 
Responses  to  such  Grounds 

10.  Over  the  course  of  the  past  6  months,  a  variety  of  grounds  have 
been  put  forward  against  the  establishment  of  a  Col.  The  HKBA 
has  examined  these  reasons.  Set  out  below  are  the  HKBA’s 
responses. 

A.  Existence^  of_ the  Mechanisms,  under  QAPO  qnd_  tjw  IPCC 

1 1.  The  HKBA  in  its  statement  dated  5  July  2019  gave  an  account  as 
to  what  it  saw  (and  still  sees)  as  the  institutional  inadequacies  of 
the  IPCC  to  address  the  issues  which  a  Col  would  be  able  to 
tackle." 

12.  It  has  been  mentioned  that  on  20  December  2019,  the  Court  of 
First  Instance  granted  leave  for  judicial  review  of  IPCC’s  decision 
to  conduct  the  Study.  K.  Yeung  J,  in  his  judgment,  examined 
whether  the  IPCC  has  the  powers  to  proactively  conduct  a  fact¬ 
finding  study.12  He  observed  that  on  the  face  of  the  Independent 
Police  Complaints  Council  Ordinance  (Cap.  604)  (“IPCCO”),  the 
IPCC  has  no  express  proactive  power  to  find  facts.'1  He  further 
observed  that  the  legislative  history  of  the  IPCCO  explicitly  stated 
that  “The  Administration  considers  it  inappropriate  to  confer  IPCC 
with  investigative  power  [...]”. 14  Taking  these  into  account,  he 
ruled  that  it  is  reasonably  arguable  that  the  IPCC  does  not  have 
such  powers.15 

13.  Incidentally,  the  media  reported  that  the  Expert  Panel  had  decided 
to  step  down  because  of  the  lack  of  powers  of  the  IPCC  to  deliver  a 
meaningful  study  into  the  relevant  events.16 


11  HKBA,  Press  Release  on  the  Events  at  Legislative  Council  on  1  July  2019  (5  July  2019). 

12  Lui  Chi  Hang  Hendrick  v.  Independent  Police  Complaints  Council  (2019)  at  §23  (K.  Yeung  J). 

13  Lui  Chi  Hang  Hendrick  v.  Independent  Police  Complaints  Council  (2019)  at  §24  (K.  Yeung  J). 

14  Lui  Chi  Hang  Hendrick  v.  Independent  Police  Complaints  Council  (2019)  at  §§25  and  30  (K. 
Yeung  J). 

15  Lui  Chi  Hang  Hendrick  v.  Independent  Police  Complaints  Council  (2019)  at  §31  (K.  Yeung  J). 

16  Time,  Hong  Kong’s  Police  Watchdog  is  Unable  to  Do  Its  Job,  Experts  Say  (1 1  November  2019). 
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14.  Importantly,  as  can  be  seen  from  a  public  interview  in  August 
2019,  the  Chairman  of  the  IPCC  himself  is  not  against  the  idea  of  a 
Col  to  be  established  in  parallel  with  the  Study.17 

B.  Review  Committee 

15.  The  Review  Committee  is  likewise  an  insufficient  mechanism  for 
the  following  reasons. 

15.1.  It  does  not  have  any  of  the  legal  powers  of  a  Col. 

15.2.  Whilst  the  details  of  the  scope  and  purpose  of  the  Review 

Committee  are  sketchy  at  the  moment,  according  to  the  CE  it 
will  not  address  the  critical  issue  of  culpability,  whether  of 
individuals  or  organisations  (  r  )'*•  Without 

such  findings,  there  cannot  realistically  be  closure  of  the 
antagonism  between  the  public  and  the  Government  and  its 
executive  arms  including,  in  particular,  the  Police. 

16.  Only  when  there  is  an  open  inquiry  by  a  Col  equipped  with  the 
statutory  powers  to  assist  it  in  finding  the  truth  and  accountability 
can  there  be  genuine  possibilities  of  restoration  of  trust  and 
reconciliation.  In  this  regard,  it  is  important  to  bear  in  mind  that, 
even  if  CAPO  and  the  IPCC  can  deliver  on  Police  accountability 
(and  there  are  legitimate  doubts  on  this),  there  remains  the 
accountability  of  other  parties  who  may  have  contributed  to  the 
Unrest. 

17.  In  contra-distinction,  a  Col  is  a  statutory  creature  with  full  backing 
of  the  law.  Thus,  there  is,  in  addition  to  all  the  merits  of  a  Col 
discussed  above,  symbolic  importance  in  establishing  a  Col.  The 
use  of  the  most  powerful  tool  available  would  be  an  indication  that 
a  matter  of  the  greatest  public  importance  is  being  properly 
addressed. 

C.  Inherent  Deficiencies  with  the  Scope  of  a  Col 


17  SCMP,  Commission  of  Inquiry  is  Possible  but  Let’s  Not  Look  into  Individual  Police  Officers’ 
Conduct:  IPCC  Chief  Anthony  Neoh  (20  August  2019). 

IS  Came  Lam,  Post  on  Facebook  Page  of  Carrie  Lam  (26  November  2019). 
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18.  Another  frequently  raised  argument  is  that  the  scope  of 
investigation  for  a  Col  would  be  too  wide  because  the  Unrest  has 
lasted  some  months  already  during  which  many  incidents  have 
occurred.  It  is  also  said  that  the  causes  are  very  complex,  possibly 
extending  to  the  ever-widening  wealth  gap,  problems  with  shortage 
of  housing  and  the  lack  of  youth  employment  opportunities.  That 
means,  the  argument  goes,  the  process  would  take  a  long  time 
since  evidence  would  need  to  be  received  from  a  vast  range  of 
people,  possibly  from  the  CE  down  to  the  student  protestors  to 
ensure  a  full  comprehension  of  the  issues.19 

19.  In  addressing  this  argument,  the  HKBA  notes  with  regret  at  the 
outset  that  the  CE  had  failed  to  set  up  a  Col  at  the  early  stage  of  the 
Unrest  despite  strong  public  demands  for  it  since  June  2019  - 
HKBA  called  for  an  independent  inquiry  as  early  as  13  June  2019 
into  the  Police-protester  confrontations  outside  the  Legco  Complex 
on  12  June  2019.  An  early  Government  response  would  likely  have 
arrested  the  drastic  deterioration  of  social  antagonism  built  up 
since  the  Government  proposed  the  Fugitives  Bill.  The  difficulties 
faced  by  a  Col  on  account  of  the  scale  of  the  Unrest  have  largely 
been  self-inflicted  by  the  Government. 

20.  That  said,  the  purported  obstacles  are  clearly  not  insuperable. 

21.  A  Col  could  render  a  report  for  a  specified  time  period  with  focus 
on  major  incidents  and  by  reference  to  identified  topics.  One 
possible  set  of  Terms  of  Reference  (“ToR”)  is  set  out  below. 
Further,  it  would  be  open  to  the  Col  to  determine  its  own 
procedure,  including  setting  up  sub-committees  and  expert  panels 
to  look  into  specific  incidents  or  topics.  A  Col  is  usually  headed  by 
experienced  individuals  such  as  sitting  or  retired  judges  who  would 
surely  be  in  a  good  position  to  manage  a  wide  scope  of  inquiry. 

22.  Insofar  as  it  is  said  that  a  Col  would  take  a  long  time  to  render  a 
report  having  regard  to  the  depth  and  breadth  of  the  Unrest,  this  is 
hardly  a  persuasive  argument.  The  Unrest  is  unprecedented  in 
Hong  Kong  and  the  requirements  of  justice  arising  from  the  Unrest 
are  also  of  phenomenal  importance  to  Hong  Kong.  In  any  event. 


19  Grenville  Cross,  Carrie  Lam  must  stand  her  Ground  against  the  Fanatics  who  have  hijacked 
the  Protests  (23  August  2019);  and  SCMP,  Hong  Kong  Protestors  want  to  protect  Freedoms? 
Work  on  Defending  ‘One  Country,  Two  Systems’  First,  Retired  Judge  Henry  Litton  says  (20 
August  2019). 
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measures  can  be  taken  to  alleviate  the  time  taken  including  the 
appointment  of  more  commission  members  (see  paragraph  39  et 
seq.),  the  hiring  of  more  and  experienced  supporting  staff 
members,  investigators  and  expert  advisors,  the  bundling  of  similar 
issues  or  events  of  a  similar  nature  to  be  handled  together  for  time¬ 
saving,  the  issuance  of  periodic  reports,  the  setting  of  strict 
timetables  and  an  increase  in  the  time  available  for  hearings  each 
week.  Again,  case  management  is  a  routine  and  familiar  task  for 
experienced  judicial  officers. 

23.  Indeed,  the  HKBA  proposes  that  the  Col,  if  appointed,  should 
deliver  periodic  interim  reports  on  matters  already  investigated. 

D.  On-Going  Nature^  of  the  Situation 

24.  A  related  argument  is  since  the  Unrest  is  still  continuing,  it  is 
presently  not  an  appropriate  time  to  establish  a  Col.211 

25.  The  argument  is  superficial  rather  than  real. 

25.1.  The  IPCC  has  also  embarked  on  the  Study  into  events  which 
are  on-going.  Likewise,  the  Government  has  proposed  a 
Review  Committee  which  would  presumably  look  into  past 
events.  Should  the  argument  be  of  any  substance,  neither  of 
these  ideas  ought  to  have  been  initiated. 

25.2.  There  is  no  reason  why  the  Col  cannot  begin  its 
investigation  into  specific  events  for  a  specific  time  period 
as  suggested  above.  Interim  reports  can  be  published  once 
prepared. 

25.3.  If  further  events  relating  to  the  Unrest  continue  to  take  place, 
there  is  nothing  to  stop  the  CE  expanding  the  ToR  of  the  Col 
appointed  if  necessary.  The  Col  into  the  construction  of  the 
Shatin-Central  Link  railway  lines  is  a  recent  example. 
Likewise,  this  has  been  the  approach  taken  by  the  IPCC  to 
its  Study,  with  the  first  report  thereof  limited  to  the  period  of 


!n  The  Standard.  Police  Watchdog  Appointee  says  she  is  Apolitical  (5  September  2019);  and 
9c±9L  ’  (29  July  2019). 
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the  Unrest  between  9  June  2019  and  2  July  2019  and  to  be 

9  I 

extended  subsequently." 

25.4.  Overseas  experience  has  shown  that  the  establishment  of  a 
statutory  inquiry  at  an  early  stage  can  serve  as  a  means  to 
ending  a  conflict.22  Given  the  consensus  of  the  public  to 
establishing  a  Col,  a  positive  response  by  the  Government 
might  well  become  a  catalyst  in  alleviating  the  current 
tension,  by  giving  the  community  much  needed  breathing 
space. 

E.  Bias  against  the  Police  and  negative  impact  on  the  Government 

and  the  Police 

26.  These  arguments  can  be  considered  together. 

27.  It  is  argued  that  any  Col  established  to  look  into  the  Unrest  is 
likely  to  focus  on  the  conduct  of  the  Police,  which  is  unfair,  and 
the  conduct  of  the  protestors  -  which  might  well  have  caused  or 
provoked  reaction  from  the  Police  -  may  be  overlooked.  This,  it  is 
argued,  is  particularly  worrying  in  view  of  the  difficulty  in 
identifying  the  protestors  (many  of  whom  were  masked)23  and  that 
they  claim  to  be  “leaderless”  with  no  one  being  more  culpable  than 
the  other24  and  the  protestors  could  choose  not  to  testify  and  be 
identified.25 

28.  It  is  also  argued  that  a  Col  will  have  a  significant  negative  impact 
on  the  Government  and  the  Police  in  terms  of  their  image  and 
morale. 

29.  As  regards  the  “bias”  argument,  it  has  to  be  noted  at  the  outset  that 
many  protesters  suspected  of  having  committed  various  criminal 
offences,  such  as  arson,  criminal  damage,  assaulting  and 
obstructing  police  officers,  assault  and  wounding  of  civilians,  have 


21  IPCC,  IPCC  extends  its  Scope  of  Fact-Finding  Study  on  the  Recent  Public  Order  Events  and 
appeals  for  Information  from  All  (16  August  2019). 

~  Bahrain  Independent  Col,  Commissions  of  Inquiry  (201 1). 

23  mmm,  (6  August  2019);  and  §?§«&, 

(26  June  2019). 

24  (11  September  2019). 

25  (11  September  2019);  SCMP,  Col  is 

Possible  but  let’s  not  look  into  Individual  Police  Officers’  Conduct:  IPCC  Chief  Anthony  Neoh 

(20  August  2019)  and  tbTliJuf$LIIII?  (6  August  2019). 
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been  or  are  being  dealt  with  under  the  existing  criminal  justice 
system,  by  being  arrested  and/or  charged  for  relevant  offences.  The 
argument  overlooks  the  need  to  render  Police  officers,  being  vested 
with  public  powers,  weaponry  and  authority,  accountable  for 
alleged  unlawful  acts,  in  circumstances  that  no  Police  officer  has 
been  seen  to  have  been  dealt  with  by  any  Police  investigation  or 
public  prosecution.  As  has  been  noted  by  the  HKBA  in  the  past, 
there  is  nothing  more  corrosive  to  the  rule  of  law  than  for  state 
agents,  entrusted  with  public  power,  to  inflict  excessive  violence 
and  not  be  held  to  account  for  misconduct.26 

30.  As  regards  perceived  negative  impact  on  the  Government  and  the 
Police,  there  are  several  strands  to  this  argument. 

3 1 .  Firstly,  it  is  said  that  the  establishment  of  a  Col  might  affect  Police 
work,  and  should  best  be  left  until  the  Unrest  is  over.  It  is  said  that 
Police  work  might  be  affected  in  two  different  ways:  firstly,  the 
Col  might  investigate  into  the  way  the  Police  handled  a  particular 
incident  (and  the  tactics  used)  when  the  Police  might  be  handling 
current  or  continuing  operations  in  the  same  manner  (using  the 
same  tactics). 27  Secondly,  it  is  said  that  the  Police  might  be 
investigating  a  protestor  for  an  incident  but  that  protestor  could 
become  a  witness  to  the  Col  for  the  same  incident." 

31.1.  As  regards  the  first  objection,  whether  any  such  objection 
can  be  made  out  will  depend  on  the  facts  in  each  particular 
case.  It  would  at  all  times  be  open  to  the  Police  to  apply  for 
exemption  from  disclosure  on  grounds  of  “public  interest 
immunity”  (“PH”)  if  it  sees  fit,  if  it  is  believed  that 
disclosure  of  certain  information  might  jeopardise  an  on¬ 
going  investigation;  the  Col  will  rule  on  the  matter 
depending  on  the  grounds  presented  in  each  particular  case 
and  the  objections  to  such  claim  for  PII.  The  likelihood  of 
compromise  is  something  that  the  Police  would  have  to 
make  out  at  each  particular  instance  and  is  not  in  and  of  itself 
a  ground  for  objecting  to  the  establishment  of  a  Col. 


26  SCMP,  Hong  Kong  Bar  Association  wants  Barristers  to  help  Government  find  a  Solution  to  the 
City’s  Crisis  (17  October  2019). 

27  mm,  (29  July  2019). 

28  mm,  ftitSL  -  (29  juiy  2019). 
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31.2.  As  regards  the  second  objection,  namely,  that  a  person 
subject  of  investigation  (whether  or  not  he/she  has  been 
arrested  by  the  Police)  may  be  a  witness  in  a  Col,  it  is 
difficult  to  see  how  Police  action  might  or  would  be 
undermined.  If  the  evidence  given  by  the  suspect  tends  to 
exculpate  him/her,  this  should  prompt  the  Police  into 
dropping  the  relevant  investigation  or  to  release  the  suspect. 
If  the  evidence  tends  to  inculpate  the  suspect  this  would 
provide  further  leads  of  investigation  to  the  Police.  Not  only 
does  the  Col  not  hamper  Police  work,  it  will  in  fact  assist  the 
Police  in  identifying  whether  to  pursue  an  investigation. 

3 1.3.  Ultimately,  it  is  to  be  borne  in  mind  that  accountability  is  no 
less  important  than  public  order  in  the  context  of  the 
puiposes  of  setting  up  of  a  Col. 

32.  Secondly,  it  is  said  that  the  establishment  of  a  Col  could  lead  to 
findings  against  members  of  the  Government  or  the  Police  and 
criminal  prosecutions  thereafter. 

32.1.  It  is  self-evident  that  this  is  not  a  reason  for  not  establishing 
a  Col.  If  wrongdoing  is  widely  perceived  by  the  public  and 
ultimately  found  to  have  been  committed,  there  is  no  reason 
why  its  perpetrators,  whether  or  not  from  the  public  sector, 
and  regardless  of  their  seniority,  should  not  be  brought  to 
account  and  legal  recourse. 

32.2.  In  any  event,  the  basis  of  this  fear  is  misplaced.  The  fear  is 
alleged  to  originate  from  the  prosecution  of  two  Government 
officials  after  the  Col  into  the  Collision  of  Vessels  near 
Lamma  Island  on  1  October  2012.  However,  the  Report  of 
that  Col  never  recommended  that  the  individuals  concerned 
be  prosecuted  or  any  action  be  taken  against  them.30  It  was 
in  fact  the  Police,  who  having  studied  the  Report  and  acting 
on  its  own  initiative,  decided  to  lay  charges  against  the 
officials  concerned.31  This  is  simply  a  logical  consequence 
of  a  proper  and  independent  inquiry. 


31  Kam-yin  Yu,  Police  have  got  it  all  Wrong  about  the  Independent  Inquiry  (14  August  2019). 

,0  Michael  Lunn  &  Benjamin  Tang,  Report  of  the  Col  into  the  Collision  of  Vessels  near  Lamma 
Island  on  1  October  2012  (April  2013)  at  181-184. 

1  Kam-yin  Yu,  Police  have  got  it  all  Wrong  about  the  Independent  Inquiry  (14  August  2019). 
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32.3.  In  any  event,  the  absence  of  a  Col  does  not  preclude  criminal 
liability  of  members  of  the  Government  and  the  Police. 
There  were  calls  for  a  Col  into  the  Umbrella  Movement.3'’ 
None  was  established  but  it  did  not  preclude  the  prosecution 
of  a  superintendent34  and  seven  Police  officers  for  assaults.35 
The  current  problem  perceived  by  the  public  is  that  the 
Police  simply  has  not  investigated  into  alleged  misconduct 
of  themselves  during  the  Unrest  and  decisions  as  to  tactics 
of  the  Police,  creating  situations  of  real  or  perceived 
conflicts  of  interest. 

33.  Thirdly,  it  is  said  that  the  establishment  of  a  Col  will  hamper  the 
morale  of  the  Police.36 

33.1.  It  defies  logic  that  any  suspected  wrongdoing  of  the  Police 
would  always  be  free  from  legal  consequences,  even  an 
inquiry.  Indeed,  it  has  never  been  the  case  in  Hong  Kong 
that  the  feelings  of  the  suspected  perpetrators  of  possible 
wrongdoing  are  taken  into  account  in  determining  whether 
the  matter  should  be  investigated  or  not.  The  HKBA  notes 
that  the  CE  has  denied  that  Police  morale  is  a  relevant 
consideration.37 

33.2.  This  reasoning  presupposes  that  a  Col  would  find 
wrongdoing  on  the  part  of  the  Police.  Equally  possibly,  the 
Col  might  exonerate  the  Police  of  alleged  misconduct 
notwithstanding  contrary  public  perception.  In  such  event, 
the  morale  of  the  Police  would  be  enhanced  rather  than 

1  a 

dampened.  '  At  the  very  least,  the  Police  will  be  given  a  fair 
opportunity  to  openly  explain  to  the  public  before  the  Col 
their  actions  (or  inactions)  during  the  Unrest.  If  the  Col  were 
indeed  to  find  wrongdoing  on  the  part  of  some  elements  of 
the  Police,  then  as  in  any  previous  cases  the  rest  of  the 


32  mm,  WRdk  ■  Y80#OTA»®Blil*  (27  August  2019). 

33  AIGtE,  :  -T (16  June  2015). 

34  HKSAR  v.  Chu  Frankly  [2019]  HK.CFA  5. 

35  HKSAR  v.  Wong  Cho  Siting  [2019]  HKCA  839. 

,6  SCMP,  Hong  Kong  Protests:  Carrie  Lam  has  ruled  out  Col  into  Police  Actions,  so  what  can 
replace  it  and  will  it  work?  (6  September  2019);  Now 

(29  June  2019);  and  Kenneth  Leung,  Why  we  need  an  Independent  Commission 
to  Probe  June  12  Clashes  (28  June  2019). 

(28  August 

2019). 

(30  June  2019). 


Police  should  welcome  such  findings  since  bad  elements  are 
identified  and  justice  is  served. 


33.3.  Lastly,  the  HKBA  notes  that  there  are  repeated  reports  that 
there  are  Police  officers  who  in  fact  support  the 
establishment  of  a  Col.39 


F. 

34. 


Conclusion 


The  HKBA  remains  firmly  and  unconditionally  committed  to  the 
proposal  to  establish  an  independent  Col.  The  purposes  which  may 
be  served  by  a  Col  far  outweigh  any  perceived  drawbacks. 


V.  Proposed  ToR  of  the  Col 

35.  The  HKBA  has  studied  the  ToR  for  Cols  established  in  Hong 
Kong  and  abroad40  and  is  of  the  view  that  the  ToR  should  give  a 
wide  scope  for  the  Col  to  conduct  an  inquiry.  Having  regard  to  the 
complexity  of  the  issues  involved  in  the  Unrest,  HKBA  proposes 
that  the  Col  be  referred  specifically  to  a  number  of  incidents  and 
topics  in  conducting  its  inquiry,  and  proposes  the  ToR  to  be  as 
follows: 

“To  inquire  into  the  Government’s  handling  of  the 
proposal  to  pass  the  Fugitive  Offenders  and  Mutual 
Legal  Assistance  in  Criminal  Matters  Legislation 
(Amendment)  Bill  2019  since  March  2019  and  the 
circumstances  leading  to  the  ensuing  social  unrest  in 
Hong  Kong  from  June  to  December  2019  (“Unrest”), 
having  regard  to  the  events  set  out  in  the  Schedule  I 
and  the  issues  set  out  in  Schedule  II,  and  to  give 
recommendations  to  diffuse  social  tension  involved  in 
the  Unrest.” 

36.  Schedule  1  contains  the  following  incidents: 


-,9  MSSfg,  g S  07  November  2019);  ± 

£E7T,  (20  September  2019);  m  H] 

&  WPKAJW&  (28  August  20 1 9);  and  r  j  =  g£ 

(23  August  2019). 

40  Yiu-kai  Au  et  al..  Letter  to  tlie  Chief  Executive  (23  July  2019);  and  Amnesty  International  Hong 
Kong  et  al..  Letter  to  the  Chief  Executive  (28  June  2019). 
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The  clashes  that  took  part  in  various  districts  of  Hong  Kong  and  led 

to  serious  injuries  on  the  following  dates: 

1.  12  June  2019  (including  the  large-scale  clashes  outside  the 
Legco  Complex  and  CITIC  Tower). 

2.  1  July  2019  (including  the  large-scale  clashes  outside  the 
Legco  Complex  and  the  breaking  into  of  the  Legco 
Complex). 

3.  14  July  2019  (including  the  large-scale  clashes  inside  New 
Town  Plaza  in  Sha  Tin). 

4.  21  July  2019  (including  the  large-scale  clashes  near  the 
China  Liaison  Office  and  the  Yuen  Long  gang  attack  on 
passengers). 

5.  5  August  2019  (including  the  general  strike  and  large-scale 
clashes  in  various  districts). 

6.  11  August  2019  (including  the  large-scale  clashes  in  many 
districts,  Police  action  inside  Tai  Koo  MTR  Station  and 
shooting  of  the  eye  of  a  protestor). 

7.  13  August  2019  (including  protestor  actions  at  the  Hong 
Kong  International  Airport). 

8.  31  August  2019  (including  Police  actions  inside  the  Prince 
Edward  MTR  Station). 

9.  29  September  2019  (including  the  large-scale  clashes  in 
many  districts). 

10.  1  October  2019  (including  the  large-scale  clashes  in  many 
districts  and  shooting  of  a  live  round  injuring  a  youth). 

11.  4  to  6  October  2019  (including  the  large-scale  clashes 
following  the  announcement  of  enactment  of  the  Prohibition 
on  Face  Covering  Regulations  (Cap.  24 IK)). 
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12.  20  October  2019  (including  the  large-scale  clashes  in 
Kowloon  and  the  use  of  water  cannon  at  the  Kowloon 
Mosque). 

13.  2  to  8  November  2019  (including  the  circumstances  leading 
to  the  death  of  Hong  Kong  University  of  Science  and 
Technology  student  Chow  Tzk-lok). 

14.  11  to  15  November  2019  (including  the  siege  of  Chinese 
University  campus,  Police  actions  in  various  districts,  the 
firing  of  teargas  in  Central  and  the  firing  of  live  rounds  on  2 
protesters  in  Sai  Wan  Ho). 

15.  1 7  to  29  November  20 1 9  (including  the  siege  of  Hong  Kong 
Polytechnic  University  and  the  stampede  in  Yau  Ma  Tei  on 
1 8  November  20 1 9). 

37.  Schedule  II  contains  the  following  issues  and  topics: 

1.  The  use  of  force  by  the  Police  (including  the  weapons 
available  and  used)  and  by  protestors  (including  the  weapons 
available  and  used). 

2.  Problems  associated  with  identification,  including  the  use  of 
face  covering  tools  by  participants  in  conflicts,  the  non-use 
of  identification  by  Police  officers  and  the  deployment  of 
undercover  officers. 

3.  Problems  associated  with  arrests,  including  the  arrest  of 
bystanders  to  conflicts,  the  non -arrest  of  participants  in 
conflicts  (whether  protestors,  Police  officers  or  gang 
members)  and  the  arrest  of  juveniles. 

4.  Treatment  of  arrested  persons,  including  alleged  physical  or 
verbal  abuse,  sexual  harassment  or  assault,  failure  to  provide 
sustenance,  delayed  access  to  lawyers  and  breaches  of 
privacy. 

5.  The  relationship  between  the  Police  and  secondary  actors 
such  as  journalists,  medical  personnel,  social  workers,  and 
other  parties  attempting  to  mediate  and  /  or  de-escalate 
conflict  and  other  disciplined  services. 
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6.  Response  of  the  Government,  the  Executive  Council  and  the 
Police  to  the  Fugitives  Bill,  issues  arising  and  various 
incidents  in  the  Unrest,  including  the  utility,  speed, 
comprehensiveness  and  veracity  of  such  responses. 

7.  Issues  associated  with  statutory  mechanisms,  including  the 
Public  Order  Ordinance  (Cap.  245),  the  IPCCO  and  the 
Emergency  Regulations  Ordinance  (Cap.  241 ). 

8.  Health  issues  arising  from  the  weapons  used  by  different 
participants  in  conflicts. 

9.  Political  neutrality  of  civil  servants  and  disciplined  forces. 

10.  Sources  of  funding  for  and  management  of  participants  in 
the  Unrest. 

38.  For  sake  of  clarity,  the  proposed  ToR  is  set  out  in  full  in  Annex  V 
with  explanatory  notes  on  why  the  aforementioned  issues  as  set  out 
in  Schedule  II  should  be  canvassed  by  the  Col. 


VI.  Proposed  Composition  of  the  Col 

39.  Needless  to  say,  it  is  of  paramount  importance  that  the  public  has 

utmost  faith  and  confidence  in  a  Col  which  is  to  be  appointed, 
given  that  the  matters  to  be  investigated  and  any  resulting 
recommendations  are  of  the  greatest  public  importance.  Indeed,  as 
succinctly  pointed  out  by  the  Attorney  General,  Maurice  Heenan, 
during  the  second  reading  of  the  Commissions  of  Inquiry  Bill: 
“Obviously,  it  is  to  everyone’s  advantage  that  the  public  should 
feel  the  greatest  confidence  in  the  findings  of  fact  arrived  at  by  a 
Commission,  41  In  order  to  enhance  public  confidence, 

transparency  in  the  procedure  in  the  selection  of  members  of  the 
Col  is  of  equal  importance  as  the  actual  choices  of  individuals 
sitting  on  the  Col. 

40.  Under  the  COIO,  the  CE-in-Council  appoints  a  Col.42  This  does 
not  mean  that  the  CE-in-Council  could  not  or  should  not  consult 
the  public  on  the  selection  of  members  of  a  Col.  Indeed, 

41  Hong  Kong  Hansard  (5  June  1968). 

42  Section  2(1)  of  the  COIO. 
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consultation  of  the  public  would  serve  to  secure  public  confidence 
in  the  perceived  fairness  of  a  Col,  particularly  in  view  of  the  low 
level  of  public  trust  in  the  incumbent  Government  at  this  moment. 

41.  Thus,  the  HKBA  proposes  that  the  CE’s  appointment  of  a  Col 
should,  firstly,  follow  a  list  of  objective  standards  that  is  open  to 
the  public  to  render  a  higher  degree  of  fairness,  transparency  and 
legitimacy,  and  secondly,  the  selection  of  certain  members  should 
be  in  consultation  with  defined  relevant  professions  as  further 
explained  below. 

42.  The  criteria  for  selecting  candidates  for  the  COI  should  include  the 
following: 

42.1.  Character  of  the  candidate,  including  his  integrity, 
independence,  commitment  to  the  rule  of  law,  intelligence, 
capacity  for  hard  work  and  ability  to  work  with  others; 

42.2.  The  needs  of  the  Col; 

42.3.  Merit  of  the  candidate,  including  his  qualifications,  skills, 
work  and  life  experience,  contributions  to  the  community 
and  knowledge  of  the  Unrest  (such  as  the  events  and  issues 
listed  in  Schedule  I  and  Schedule  II  to  the  ToR);  and 

42.4.  Diversification  in  terms  of  gender,  age,  education,  work, 
social  stratum  and  residential  area. 

43.  Insofar  as  the  composition  of  the  Col  is  concerned,  as  the  HKBA 
has  previously  proposed,  any  Col  should  involve  individuals  with 
judicial  experience,  given  that  an  inquiry  is  a  judicial  proceeding 
and  requires  persons  with  judicial  skill  and  experience  to  handle 
the  complexity  of  the  issues  involved.  With  2  exceptions  (back  in 
1968  and  1973),  the  Cols  in  Hong  Kong  in  the  past  were  all 
chaired  by  experienced  or  sitting  Judges. 

44.  The  HKBA  proposes  that  a  Col  to  be  appointed  should  have  3,  5  or 
7  members.  The  HKBA  further  proposes  that  this  Col  be  chaired 
by  a  retired  Judge,  or  sitting  /  retired  Non-Permanent  Judge,  of  the 
Court  of  Final  Appeal  (“CFA”).  Judges  at  the  CFA  are  members  of 
the  Judiciary  with  the  highest  standing  and  the  appointment  of  one 
such  individual  to  chair  the  commission  would  lend  it  authority  and 
credibility.  Mindful  of  the  caseload  of  the  CFA,  and  that  there  are 
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only  3  sitting  Permanent  Judges  at  the  CFA,  the  HKBA  is  wary 
about  proposing  the  appointment  of  a  sitting  Permanent  Judge  of 
the  CFA.  The  Chairman  of  the  Col  should  be  selected  in 
consultation  with  the  Judiciary,  HKBA  and  the  Hong  Kong  Law 
Society  (the  “HKLS”). 

45.  The  HKBA  further  proposes  that  the  remaining  members  of  the 
Col  may  consist  of  any  of  the  following: 

45.1.  A  medical  doctor  in  consultation  with  the  medical 
profession; 

45.2.  A  sociologist; 

45.3.  Either  an  active  or  retired  Police  officer  or  an  individual  with 
experience  on  policing  practices  and  procedures; 

45.4.  Either  an  active  protestor  participant  in  the  Unrest  or  an 
individual  with  experience  in  civil  activism;  or 

45.5.  A  lay  member  or  members  chosen  from  the  pool  of  potential 
Jurors. 

46.  Inclusion  of  a  medical  doctor  may  be  desirable  given  the  high 
number  of  incidents  of  injury  in  various  quarters.  That  said,  there  is 
nothing  to  stop  the  Col  seeking  expert  evidence  on  various  matters, 
including  medical  opinion,  in  the  event  the  Col  membership  does 
not  include  such  a  professional. 

47.  Similarly,  the  inclusion  of  a  sociologist  would  be  sensible  given  the 
wide  variety  of  sociological  aspects  to  the  Unrest,  and  the  need  to 
have  context  to  what  has  happened,  be  it  how  social  movements 
developed,  the  role  of  different  actors  within  a  social  movement, 
society’s  relationship  with  a  Police  force  and  the  radicalisation  of 
youth  amongst  others. 

48.  Further,  the  suggestion  to  include  a  Police  and  a  protestor 
representative  is  to  ensure  that  the  views,  knowledge  and 
experiences  of  important  actors  of  the  Unrest  are  heard  in  the 
decision  making  process  of  the  Col.  Such  participation  is  important 
to  ensure  that  the  findings  and  recommendations  of  the  Col  are  as 
grounded  in  reality  as  possible. 
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49.  Finally,  the  suggestion  that  individuals  could  be  selected  from  the 
Jury  pool  to  serve  as  commissioners  is  based  on  the  notion  that  the 
decision  making  process  of  the  Col  should  have  public 
participation,  particularly  when  the  Unrest  has  had  such  a  great 
impact  on  the  public  and  the  public  views  the  Col  as  a  greatly 
important  mechanism. 

50.  On  the  proposed  composition  of  a  Col,  the  HKBA  has  had 
reference  too  to  comparable  experiences  from  overseas.  Thus,  for 
instance,  the  South  African  Truth  and  Reconciliation  Commission 
(“South  African  Col”),  established  in  1996  to  inquire  into  the 
country’s  apartheid  regime,  consisted  of  15  members.  The 
Independent  Commission  on  Policing  for  Northern  Ireland 
(“Northern  Ireland  Col”),  established  in  1998  to  inquire  into  the 
contentious  conduct  of  its  Police  during  the  Troubles,  consisted  of 
8  members  and  the  Commission  for  the  Clarification  of  Truth,  Co¬ 
existence  and  Non-repetition  of  Colombia  (“Colombian  Col”), 
established  in  2017  to  inquire  into  its  5  decade  civil  war,  consists 
of  1 1  members. 

51.  Whilst  Cols  in  Hong  Kong  in  recent  years  have  typically  consisted 
of  2  individuals,  the  Unrest  is  a  matter  of  the  greatest  public 
importance  and  a  tribunal  of  a  significantly  larger  setup 
symbolically  helps  reflect  this.  More  practically,  a  larger  setup 
ensures  a  greater  volume  and  diversity  of  experience  and  views  are 
brought  to  inform  the  decisions  made.  Further,  the  scope  of  a  Col 
to  inquire  into  the  Unrest  would  be  far  larger  than  commissions  of 
the  past  and  a  greater  membership  number  would  ensure  that  there 
are  more  people  to  handle  the  inquiry  and  that  the  process  can 
therefore  maintain  a  certain  speed. 

52.  The  South  African  Col  had  two  political  activists  /  human  rights 
advocate,  two  doctors  and  a  specialist  in  nursing  and  health  care 
with  a  focus  on  violence,  trauma  and  torture  rehabilitation  amongst 
its  membership.  The  Northern  Ireland  Col  had  an  existing  Police 
officer  and  3  individuals  with  experience  in  policing  practices  and 
procedures  on  board.  And  the  Colombian  Col  includes  two 
activists,  two  doctors  (one  being  a  psychologist  as  well)  and  a 
sociologist.  This  reflects  the  diverse  compositions  that  are  readily 
appointed  to  serve  on  a  Col. 

53.  In  setting  out  the  criteria  for  selecting  members  of  the  Col  above, 
the  HKBA  has  had  reference  to  the  United  Kingdom’s  Inquiries 


18 


Act  2003  43  and  the  Truth,  Reconciliation  and  Regulations 
Commission  Act  2017  of  The  Gambia,44  pursuant  to  which  a  Col 
was  appointed  to  inquire  into  the  serious  violations  of  human  rights 
during  the  dictatorship  the  country  was  under  between  1994  and 
2017. 

54.  Whilst  the  HKBA  readily  acknowledges  that  different  countries 
have  different  practices  and  what  may  be  suitable  in  one 
jurisdiction  may  not  be  suitable  in  another,  what  these  overseas 
experiences  do  show  is  that  different  models  of  Cols  (perhaps 
different  from  the  norm  in  Hong  Kong)  are  possible  and  serious 
consideration  should  be  given  to  devising  a  model  that  best  allows 
the  Col  to  achieve  its  puiposes  and  to  be  (seen  as)  fair,  independent 
and  representative. 


Dated  this  14'1'  day  of  January  2020. 


43  Section  8(1)  of  the  Act. 

44  Sections  4,  5(1)  and  5(3)  of  the  Act. 
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ANNEX  I 


Public  Surveys,  Individuals  and  Organisations  supporting  the 

Establishment  of  a  Col1 


A.  Public  Surveys 

1.  Survey  by  Blackstone  Research,  published  in  December  2019,  in 
which  66.7%  of  those  sampled  supported  the  establishment  of  a 
COI;2 

2.  r  j  2019:  r  I1 §9# A  j 

(  ||Hd ft  5^)  ,  published  in  November  2019,  in 
which  83.7%  of  interviewees  supported  the  establishment  of  a 
Col;3 


3.  WSI  r*3GfiM'JfittTjp«j  SJUttfttlSIll  (HE*)  , 

published  in  October  2019,  in  which  87.6%  of  interviewees 
supported  the  establishment  of  a  Col;4  and 


4.  r  flilT MMBfWU  j  published  in  July  2019,  in  which 

79%  of  interviewees  supported  the  establishment  of  a  Col/ 


B.  Individuals 

5.  A  former  Chief  Justice;'1 

6.  A  former  Chief  Secretary;7 


There  is  an  equally  voluminous  number  of  foreign  observers  and  organisations  who  also  support  the 

establishment  of  a  Col.  The  HKBA  is  prepared  to  provide  a  list  of  examples  if  required. 

■> 

“  SCMP,  Police  Reputation  in  Tatters  across  the  Political  Divide  according  to  Online  Survey  of 
Hong  Kong  Voters  (21  December  2019); 

Hingis  2019: 

(SB— (November 2019). 


rIWIPI j  (£Etfc) 

(September  2019). 

5  (31  July 
2019). 

6  Andrew  Li,  A  Commission  of  Inquiry  into  Police  Conduct  can  help  Hong  Kong's  Healing 
Process  -  an  Amnesty  for  Protestors  cannot  (9  July  2019). 


7.  A  former  Chairman,  and  former  Members,  of  the  IPCC;'S 

8.  Former  political  ministers  and  senior  government  officials;9 

9.  Two  former  President  of  the  Legislative  Council;10 

1 0.  Present  and  former  Members  of  the  Legislative  Council;1 1 

1 1 .  Present  and  former  Chairmen  of  various  statutory  bodies;12 

1 2.  Present  and  former  Vice  Chancellors  of  various  universities;13  and 

13.  Religious  leaders.14 
C.  Organisation^ 

1 4.  The  Hong  Kong  General  Chamber  of  Commerce; 1 5 


7  Anson  Chan,  In  one  Voice,  Hong  Kong  demands  an  Independent  Inquiry  into  the  Unrest.  Why 
won’t  Carrie  Lain  say  Yes?  (21  November  2019);  and  BBC  iSfMl  : 

(Wft)  (IS  September  2019). 

h  SCMP,  Hong  Kong’s  Justice  Department  denies  Prosecution  of  Protestors  is  politically 
motivated,  as  3000  of  City’s  Legal  Profession  take  part  in  second  Silent  March  (7  August  2019); 
and  HK01,  10  (24  June  2019). 

°  mm,  M &  :  ( I  December  2019);  HK0 1 ,  »#!  % ti  tit 81  £$ M 

(25August2019);m34)IWEe»JIII»PWi!S^®*®iC 
(23  July  2019);  M,  MS  '  &H3  '  2HSJI9  35  AW 

( 19  juiy  2019);  and  am  mmm  = 

gffim  (29  June  2019). 

10  mmm,  721 » 831  mmm ■,  and  mm,  34 

tRjimwM  (23  juiy  2019). 

11  RTHK.  ifSJBH  :  (5  December  20 19);  Igfg,  Sg&ffllitfi 

mx  ••  m&fem  M&mmE&m  nmm  3  (27  November  2019);  *>£##§& 

2019^  10  ^  23  B  (23  October  2019);  RTHK,  Concession  won’t  stop  Protests: 

Rally  Organisations  (4  September  2019);  RTHK.  Michael  Tien  to  push  Beijing  for  Independent 
Probe  (7  August  2019);  and  9m  34  gftffiBttJtff&Wm  (23 

July  2019). 

I2HK01,  (22  September  2019);  Ejjjfg,  jnjjrjj 

m  ■  (21  September  2019);  and  HK01,  m*SX& 

mums#-  (3uuiy2oi9). 

13  mm,  ^TAfASS^AP^ftl  :  -  MUltflfdS  October  2019); 

HK01,  ta (1 3  September  20 19); 

m,  01  Juiy  2019);  andiasm  xmm  * 

m.mm »  35.  xmw  09  juiy  2019). 

14  m mm,  mmmmmm  (23  December  2019);  urn 

mm,  be  mm '  &wm '  mmm  35  aw 

(19  July  2019);  and  The  Standard,  Church  Leaders  raise  Heat  on  Carrie  Lam  for  Public  Inquiry 
(19  July  2019). 
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1 5.  The  International  Chamber  of  Commerce  -  Hong  Kong;16 

16.  The  Hong  Kong  Council  on  Social  Service;17 

17.  The  Hong  Kong  Association  of  Heads  of  Secondary  Schools;18 

18.  The  Professional  Commons;19  and 

19.  Numerous  non-governmental  organisations  and  civil  society 

20 

groups. 


"  Hong  Kong  General  Chamber  of  Commerce,  Statement  by  the  Hong  Kong  General  Chamber  of 
Commerce  (22  July  2019). 

16  The  Standard,  Business  Chambers  propose  IIK  Violence  Inquiry  (23  July  2019). 

17  SCMP,  Heavyweight  Backing  for  Independent  Inquiry  into  Hong  Kong  Extradition  Bill 
Clashes  (19  July  2019). 

Is  SCMP,  Heavyweight  Backing  for  Independent  Inquiry  into  Hong  Kong  Extradition  Bill 
Clashes  (19  July  2019). 

|q  The  Professional  Commons,  Letter  to  the  Chief  Executive  (24  July  2019). 

2(1  Mei-kam  Tam  et  al.}  Open  Letter  from  35  NGOs  calling  for  an  Independent  Commission  of 
Inquiry  into  Use  of  Force  by  Hong  Kong  Police  on  June  12,  2019  (30  June  2019);  and  Amnesty 
International  Hong  Kong,  Open  Letter  to  the  Chief  Executive  -  Calling  for  an  Independent 
Commission  of  Inquiry  (28  June  2019). 
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ANNEX  II 


The  Powers  of  a  Col 


1 .  It  is  entitled  to  receive  and  consider  any  material  notwithstanding 
such  material  would  not  be  admissible  as  evidence  in  civil  or 
criminal  proceedings;21 

2.  It  is  entitled  to  determine  what  persons  are  permitted  to  give 
evidence; 

3.  It  is  entitled  to  summon  a  person  to  give  evidence  or  produce  any 
article  or  document  and  can  issue  of  warrants  o  arrest  to  compel 

99 

such  attendance; 

4.  It  is  entitled  to  hold  their  hearings  in  camera;24 

5.  It  is  entitled  to  enter  and  inspect  any  premises  and  issue  warrants 
for  the  searching  of  premises  and  the  seizure  of  articles  and 
documents;25 

6.  It  can  determine  the  procedure  to  be  followed  at  the  inquiry;26  and 

7.  It  can  exercise  such  powers  as  may  be  necessary  for  the  puiposes 
of  the  inquiry.27 


21  Section  4(1  )(a)  of  the  COIO. 

22  Section  4(1  )(b)  of  the  COIO. 

23  Section  4(  1  )(d)  and  (e)  of  the  COIO. 

24  Section  4(1  )(i)  of  the  COIO. 

25  Section  4(1  )(k)  of  the  COIO. 

26  Section  4(1  )(m)  and  Section  5  of  the  COIO;  and  Wu  Chi  Hung  Alfred  v.  Commission  of  Inquiry 
into  the  Diaphragm  Wall  and  Platform  Slab  Construction  Works  at  the  Hung  Horn  Station 
Extension  under  the  Shatin  to  Central  Link  Project  [2019]  HKCFI  66  at  §18  (Chow  J). 

27  Section  4(1  )(n)  of  the  COIO. 
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The  Hong  Kong  Col  Experience 


Legislative  Council  Secretariat.  Information  Note:  Commissions  of  Inquiry  (26  March  2003). 


The  6  November  I  1972  H*  Derek  Cons  (District  On  30  October  1 971 ,  a  fire  ♦  To  inquire  into  the  fire  which 

Commission  1971  Judge)  (Chairman);  took  place  on  the  Jumbo  took  place  on  board  vessel 

of  Inquiry  ♦  Raymond  Kan  (architect  Floating  Restaurant,  killing  ‘Jumbo’ in  Aberdeen  Harbour 

into  the  Fire  &  politician);  and  34  and  injuring  42.  on  Saturday,  30  October  1971 


to  investigate  into  the 

_ matter. _ 

The  13  1974  ♦  W.  Collier  (District  Judge)  On  8  November  1973,  oil  ♦  To  inquire  into  the 
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30  Woo  Kwok-hing  was  originally  appointed  as  the  Chairman  of  the  Commission.  On  16  March  2007.  the  Chairman  recused  himself  and  on  20  March  2007,  Chun-kuen 
Yeung  was  appointed  in  his  place. 
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29  Chun-kuen  Yeung  &  Jark-pui  Lee.  Report  of  the  Commission  of  Inquiry  on  Allegations  relating  to  the  Hong  Kong  institute  of  Education  (20  June  2007). 
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Michael  Lunn  &  Benjamin  Tang,  Report  of  the  Commission  of  Inquiry  into  the  Collision  of  Vessels  near  Larama  Island  on  1  October  2012  (19  April  2013) 
Andrew  Chan  &  Alan  Lai,  Report  of  the  Commission  of  Inquiry  into  Excess  Lead  Found  in  Drinking  Water  (31  May  2016). 
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33  Michael  Hartmann  &  Peter  Hansford,  Interim  Report  of  Commission  of  Inquiry  into  the  Construction  Works  at  and  near  the  Hung  Horn  Station  Extension  under 
the  Shatin  to  Central  Link  Project  (26  March  2019). 

34  The  date  of  the  interim  report,  a  final  report  not  having  yet  been  published. 
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35  Tmth  and  Reconciliation  Commission  of  South  Africa,  The  Report  of  the  Truth  and  Reconciliation  Commission  (29  October  1998);  and  the  Promotion  of  National 
Unity  and  Reconciliation  Act  1995. 


servant);  designated  by  the  relevant  facts  relating 

Dumisa  Ntsebeza  (lawyer);  President.  to  such  acts;  and 

Wendy  Orr  (doctor);  *  To  make 

Denzil  Potgieter  (lawyer);  recommendations  to 


5  « 

-c  -5 

o  -g  c 

.si  ® 

B  •£  e 
3  oa  « 
cr  .g  ^ 

•S  | 
o  'o  8 

H  Dh 


^  cS  2 

«  1  O  3 


^  ,0  C3  tj) 
O  4-»  c/3  G 

73  W)  S  O 

.  r—  f— «  i— .  . 

c/3  .G  O  •— < 
cU  C  u  O 
-G  ,G  CX,  CX 


O.  § 
§-  £ 
w>  £  S) 

•|  g  -s  g 

^  Gu  g  G 

Hli 

<d  >  o  *5 


4-i  C/3  . 

o  o  fe 

ca  3  t- 

u  5  ° 

^  §z 


x  g 

^  <D  CD 

.G  .G  g 

O  JO 

i  o-g 
Mg’S 

G  -g  o 
‘G  g  *GS 

G  O  O 
TD  CD  D, 


52  c/3  ^ 

G  c  G  c/3 

.2  o  -o  <+3 

His 

tp  c  -i-l  ^ 

g  g  d)  g 

CJ  G 

>.r9  W  ^  JTt 

i?U  «  o  jj 

1M  I  £ 

£  H  ^  a<! 


d) 

c3 

T3 

G 

du 

CD 

■4-J 

■+-T 

G 

^  Q 

G 

.2 

C/3 

d> 

Oh 

d) 

G 

G 

t; 

a  ^ 

G 

G 

G 

.2 
V- • 
G 

1 

o3 

^G 

4- 

O 

d) 

s 

C/3 

C/3 

Ui 

p, 

X 

.O 

-t— » 

G 

-4—* 

G 

d) 

rP 

P 

C/3 

d3 

u 

a 

Ti 

CD 

G 

C/3 

d) 

JO 

§) 

< 

g 

o 

u 

CJ 

G 

£ 

j=> 

pG 

4-» 

c 

d> 

g 

CD 

fX 

CD 

Uh 

g 

C^ 

•4—* 

g 

5 

s 

o  3 

£  ’H 
c  §  d 
.2  o  *c 

t/3  w  0) 

•  2  -o  -c 

s  3  o 

g  iji 

o  -2  o 
r 2  O  3 
'w1  to  to 


o  °  cb  ; 

h  o 

1  3  S 

•  ^  33  33 

^  -I  C 
§  2  g 

CZ)  ^  jj$  ■ 

•S  3  •« 

S  c  3 

3  J  c 

>-  O  .£ 


U  C/3 
w  d) 

gX 

^  8 


#-H  d)  f 

-g  ®0* 

!  =  ; 

•S  8 

T3  CD 

"3  .2  ! 
■*-> 
d>  & 

O  .2,! 


G  DO 
00  G 


^  00  8 

a!  I 

.£  5  U 


d>  TD 

H  S 
^  ^  V 

1  §  ; c  J 

wffl  £ 

CO  • 

T3  O  q 

§  s  i 
^  l  ^  ? 

o  8  |  is 

I  w  .£  I 


♦  ♦♦♦♦♦ 


§  |  g>  § 

’c  .2  ;g  +=$ 

O-  2  °  -7  S 

u  3J  S  ^  4  iS 

4P  ’S  o  c  d) 

H  m  0  o  2  A 
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ANNEX  V 


Proposed  Terms  of  Reference 


To  inquire  into  the  Government’s  handling  of  the  proposal  to  pass  the 
Fugitive  Offenders  and  Mutual  Legal  Assistance  in  Criminal  Matters 
Legislation  (Amendment)  Bill  2019  since  March  2019  and  the 
circumstances  leading  to  the  ensuing  social  unrest  in  Hong  Kong  from 
June  to  December  2019  (“Unrest”),  having  regard  to  the  events  set  out  in 
the  Schedule  I  and  the  issues  set  out  in  Schedule  II,  and  to  give 
recommendations  to  diffuse  social  tension  involved  in  the  Unrest. 


23 


SCHEDULE  1 


Events  to  be  Inquired  Into 


The  clashes  that  took  part  in  various  districts  of  Hong  Kong  and  led  to 

serious  injuries  on  the  following  dates: 

1.  12  June  2019  (including  the  large-scale  clashes  outside  the  Legco 
Complex  and  CITIC  Tower). 

2.  1  July  2019  (including  the  large-scale  clashes  outside  the  Legco 
Complex  and  the  breaking  into  of  the  Legco  Complex). 

3.  14  July  2019  (including  the  large-scale  clashes  inside  New  Town 
Plaza  in  Sha  Tin). 

4.  21  July  2019  (including  the  large-scale  clashes  near  the  China 
Liaison  Office  and  the  Yuen  Long  gang  attack  on  passengers). 

5.  5  August  2019  (including  the  general  strike  and  large-scale  clashes 
in  various  districts). 

6.  11  August  2019  (including  the  large-scale  clashes  in  many 
districts,  Police  action  inside  Tai  Koo  MTR  Station  and  shooting  of 
the  eye  of  a  protestor). 

7.  13  August  2019  (including  protestor  actions  at  the  Hong  Kong 
International  Airport). 

8.  31  August  2019  (including  Police  actions  inside  the  Prince  Edward 
MTR  Station). 

9.  29  September  2019  (including  the  large-scale  clashes  in  many 
districts). 

10.  1  October  2019  (including  the  large-scale  clashes  in  many  districts 
and  shooting  of  a  live  round  injuring  a  youth). 

11.  4  to  6  October  2019  (including  the  large-scale  clashes  following 
the  announcement  of  enactment  of  the  Prohibition  on  Face 
Covering  Regulations  (Cap.  24 IK)). 
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12.  20  October  2019  (including  the  large-scale  clashes  in  Kowloon  and 
the  use  of  water  cannon  at  the  Kowloon  Mosque). 

13.  2  to  8  November  2019  (including  the  circumstances  leading  to  the 
death  of  Hong  Kong  University  of  Science  and  Technology  student 
Chow  Tzk-lok). 

14.  11  to  15  November  2019  (including  the  siege  of  Chinese 
University  campus,  Police  actions  in  various  districts,  the  firing  of 
teargas  in  Central  and  the  firing  of  live  rounds  on  2  protesters  in 
Sai  Wan  Ho). 

15.  17  to  29  November  2019  (including  the  siege  of  Hong  Kong 
Polytechnic  University  and  the  stampede  in  Yau  Ma  Tei  on  18 
November  2019). 
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SCHEDULE  2 


Issues  to  be  Inquired  Into 


1.  The  use  of  force  by  the  Police  (including  the  weapons  available 
and  used)  and  by  protestors  (including  the  weapons  available  and 
used). 

2.  Problems  associated  with  identification,  including  the  use  of  face 
covering  tools  by  participants  in  conflicts,  the  non-use  of 
identification  by  Police  officers  and  the  deployment  of  undercover 
officers. 

3.  Problems  associated  with  arrests,  including  the  arrest  of  bystanders 
to  conflicts,  the  non-arrest  of  participants  in  conflicts  (whether 
protestors,  Police  officers  or  gang  members)  and  the  arrest  of 
juveniles. 

4.  Treatment  of  arrested  persons,  including  alleged  physical  or  verbal 
abuse,  sexual  harassment  or  assault,  failure  to  provide  sustenance, 
delayed  access  to  lawyers  and  breaches  of  privacy. 

5.  The  relationship  between  the  Police  and  secondary  actors  such  as 
journalists,  medical  personnel,  social  workers,  and  other  parties 
attempting  to  mediate  and  /  or  de-escalate  conflict  and  other 
disciplined  services. 

6.  Response  of  the  Government,  the  Executive  Council  and  the  Police 
to  the  Fugitives  Bill,  issues  arising  and  various  incidents  in  the 
Unrest,  including  the  utility,  speed,  comprehensiveness  and 
veracity  of  such  responses. 

7.  Issues  associated  with  statutory  mechanisms,  including  the  Public 
Order  Ordinance  (Cap.  245),  the  IPCCO  and  the  Emergency 
Regulations  Ordinance  (Cap.  241). 

8.  Health  issues  arising  from  the  weapons  used  by  different 
participants  in  conflicts. 

9.  Political  neutrality  of  civil  servants  and  disciplined  forces. 
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10.  Sources  of  funding  for  and  management  of  participants  in  the 
Unrest. 


Explanatory  Notes  on  Issues  in  Schedule  II 

1.  Careful  consideration  has  been  given  to  this  list  of  issues 
particularly  deserving  of  attention.  Certain  equally  pressing  issues 
were  left  off  principally  because  it  would  be  particularly  difficult 
for  them  to  be  properly  investigated.  Thus,  for  example,  the  impact 
of  the  Unrest  on  Hong  Kong’s  economy  and  infrastructure  would 
be  too  broad  and  would  be  difficult  to  draw  conclusions  on  (for 
example,  the  causes  of  any  downturn  could  be  due  to  matters  other 
than  the  Unrest  such  as  the  trade  dispute  between  the  PRC  and  the 
United  States  and  the  impact  may  require  time  to  materialise). 

2.  Of  the  issues  listed,  the  HKBA  is  of  the  view  that  the  first  is  the 
most  important  and  should  be  prioritised,  with  the  time  and 
resources  of  the  COI  focused  thereon.  Public  concerns  over  the  use 
of  excessive  force  by  the  Police  is  well  reflected  in  opinion  polls.40 
The  litany  of  alleged  incidents  is  both  alarming  and  sobering.41 
This  is  a  matter  that  requires  thorough  investigation  if  confidence 
is  to  be  restored  in  the  Police  Force.  However,  the  violence 
employed  by  civilians  (of  all  sorts  of  political  persuasions), 
particularly  as  regards  privately  held  property,  has  also  been 
extensive42  and  an  inquiry  into  the  Unrest  cannot  be  comprehensive 
or  fair  without  an  examination  thereof. 

3.  Regarding  the  sixth  listed  issue,  the  HKBA  would  expect  a 
thorough  investigation  into  the  handling  of  the  Fugitives  Bill  and 
the  Unrest  by  the  Government  and  all  its  constituent  parts,  in 
particular,  by  the  Chief  Executive  and  the  Principal  Officials.  This 
would  include  issues  such  as: 


4(1  SCMP,  Police  Reputation  in  Tatters  across  the  Political  Divide  according  to  Online  Survey  of 
Hong  Kong  Voters  (21  December  2019);  :  'ttfUDT'fS  xtM  60 

55m  EJ&  0  ft  (6  December  2019);  and 
|p]  (22  November  2019). 

41  HKRev.Info,  Police  Misconduct  Database  (Undated);  Anonymous,  Hong  Kong  Civil  Police 
Gangs  Database  (Undated);  Netizens  Organizing  Police  Abuse  Investigation  Data,  Statutory  Powers 
and  Monitoring  of  the  Hong  Kong  Police  Force:  Investigation  Report  (September  2019);  and 
Neutral  Legal  Observers  Group,  Periodic  Report  (30  November  2019). 

42  HKFP,  Hong  Kong  Protesters  rack  up  ‘Enormous’  Vandalism  Repair  Bill  incl.  HK$10.5m  in 
Property  Maintenance  Costs,  Gov’t  says  (7  November  2019);  and  Reuters,  Hong  Kong  Firms, 
lacking  Riot  Insurance,  pick  up  Pieces  from  Protest  Damage  (21  October  2019). 
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3.1.  why  the  Government  pressed  ahead  with  the  Fugitives  Bill 
in  the  months  leading  up  to  9  June  2019  in  spite  of  public 
opposition  thereto  and  whether  its  conduct  was  appropriate; 

3.2.  why  the  Government  failed  to  withdraw  the  Fugitives  Bill  on 
9  June  2019  and  did  not  do  so  ultimately  until  4  September 
2019  and  whether  its  conduct  was  appropriate; 

3.3.  what  the  Government  has  done  since  9  June  2019  to  quell 
the  Unrest,  the  sufficiency  thereof,  and  whether  the  conduct 
of  the  Government  contributed  to  or  exacerbated  the  Unrest; 

3.4.  the  leadership  and  management  of  the  Police,  the  planning 
and  execution  of  operations  by  the  Police,  and  the 
relationship  between  the  Chief  Executive  and  Principal 
Officials  on  the  one  hand  and  the  Police  on  the  other,  during 
the  course  of  the  Unrest; 

3.5.  in  view  of  public  doubts  otherwise,41  whether  the  Police  has 
provided  information  and  responded  to  inquiries  accurately, 
fairly,  meaningfully  and  comprehensively,  particularly  at 
their  press  conferences; 

3.6.  what  role  the  Executive  Council  has  played  as  regards  the 
Fugitives  Bill  and  the  Unrest,  in  particular,  in  the  provision 
of  their  opinions  and  public  views  on  such  matters,  and  the 
sufficiency  thereof. 

4.  The  situation  over  the  past  6  months  has  given  rise  to  concerns  over 
various  statutes  and  the  use  thereof.  There  has  been  a  repeated 
refusal  by  the  Police  to  allow  protests  under  the  Public  Order 
Ordinance  (Cap.  245) 44  and  an  inquiry  into  the  appropriateness 
thereof  would  help  public  understanding. 

5.  A  further  item  on  the  list  of  issues  above  is  the  political  neutrality 
of  civil  servants  and  members  of  disciplined  forces.  Concerns  over 
such  neutrality  have  arisen  in  the  context  of  circumstances  such  as 
a  rally  by  civil  servants  in  Chater  Garden  on  2  August  2019,4'  a 


43  Sydney  Morning  Herald,  ‘Police  are  telling  us  Lies’:  Ilong  Kong  Protests  no  longer  about 
Extradition  Bill  (5  September  2019). 

mmzm  4  12.8  I  (5  December 

2019);  HKFP,  4  Weekend  Protest  Marches  banned  by  the  Hong  Kong  Police  (10  August  2019). 

45  SCMP,  Ilong  Kong  Civil  Servants  embarrass  Government  with  Protest  against  Extradition  Bill 
and  Determination  to  ‘stand  together  with  Citizens'  (3  August  2019). 
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petition  allegedly  made  by  Department  of  Justice  officers  against 
the  Secretary  for  Justice,46  comments  by  individual  Police  officers 
on  social  media  accounts 47  and  official  statements  made  by 
associations  of  Police  officers.  Concerns  have  also  been  raised  as 
to  the  accuracy  and  the  consistency  of  the  Government’s  response 
to  such  concerns.  The  HKBA  considers  it  important  that  such 
incidents  (including  the  Government’s  response  thereto)  and  the 
rules  governing  them  need  to  be  inquired  into  if  public  confidence 
in  the  neutrality  of  the  civil  service  is  to  be  restored. 


46  Wj  0  m,  (7  November  2019). 

47 hko i .  itm  sir  01 

October  2019). 

48  jm  (26  October  2019). 
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